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Introduction
While many advances in American legal education pedagogy have occurred over the years, there have been just as many roadblocks, marginalizing pervasive transformation of the dominant traditional system.  Pedagogical and curricular innovations, for example, have arguably failed to bridge theory and practice and adapt to significant changes occurring globally in a meaningful fashion.  Limitations on pluralistic perspectives have been roadblocks to these changes and mostly have led to the replication of a basic traditional structure for the education.  This structure is a derivative of a monolithic legal education orthodoxy coinciding with the creation of the law school casebook by Professor Christopher Columbus Langdell in the early 1870s.[footnoteRef:1]  This orthodoxy includes pillars such as the Socratic Method,[footnoteRef:2] the emphasis on training students in cognitive legal analysis to “think like a lawyer,” a focus on substantive content through the study of appellate case reports, and a single summative assessment in the form of final examinations.   This approach to legal education has been universalist, where a generic “one size fits all” has predominated, using a field of abstract thinking as the basic playing field, not training to be a practicing attorney. [1:  Langdell was a professor at the Harvard Law School and wrote a groundbreaking casebook, A Selection of Cases on the Law of Contracts in 1871.  Harno, Legal Education in the United States, Readings in the History of the American Legal Profession 218 (Nolan Ed. 1980).]  [2:  The Socratic Method often means different things to different people.  R. Neumann, Jr., “A Preliminary Inquiry in to the Art of Critique,” 40 Hastings L. J. 728 (1989). 
] 

This paper attempts to identify some of the most notable roadblocks of the current legal education orthodoxy and then provides some thoughts on how to avoid them.  It essentially suggests that to implement wholesale changes, a major revision in the fundamental tradition or culture is needed, including a reorientation from universalism to pluralism, from students as passive receivers to students as engaged performers, and from separate compartments to a multiplicity of bridges between the education and the object practice of law and its myriad skills.


Roadblocks
Teacher-Centric Objectives 
One significant impediment has been the widespread use of teacher-centric objectives that ask about the teacher and the teaching, as compared to the student and the learning.  Evaluations of courses focus on the teacher and so does traditional orthodoxy overall, unintentionally propelled by the casebook method.  Large and expensive casebooks have been the materials of choice in law schools for more than a century. These books often compel professors to focus on substantive coverage – regardless of whether students are learning maximally or not.  If books are not covered or used, this leads students to question the professor’s judgment and the value of the course, not the casebook author’s decision to include extraneous material.  The result can be the equivalent of a trip through thirteen countries in three days.  It is an exhilarating ride, but retention and transfer of knowledge are practically non-existent.
Consequently, the goal of covering substantive material can become more about the delivery of information than its understanding and can embody the narrow view that teaching equals talking.  The vagueness of the coverage objective permits teachers to declare success when the talking concludes, regardless of whether learning occurred in the process. 
While not a problem in and of itself, the coverage goal has in application tilted the educational process toward a professor centric system, focusing on whether the professor is teaching material, not whether and how students are learning. The coverage objective, especially when combined with traditional law school texts, also has served to limit active learning approaches that might require more time than a streamlined coverage approach allows.
The teacher-centric approach has become increasingly difficult, however, as a result of a change in students.  The modern student is comfortable with technology and learns in a mobile fashion, taking the instruments of learning, such as a lap top, books and even i-pods, far away from schools and their libraries. Students in class, for that matter, often migrate away from the discussion by readily accessing the Internet, diminishing their focus of attention on the contents of the class specifically and life of the mind generally.[footnoteRef:3] [3:  Computers connected to the Internet have enhanced the problem of student multi-tasking. Anecdotal data indicates unauthorised Internet use is an issue for many professors.
] 

	Vocabulary
The traditional culture’s vocabulary has been a stumbling block to change as well. If “thinking like a lawyer” and the Socratic Method are two lynch-pins of the system, their broad interpretation allow teachers to operate only on a narrow cognitive plane.  This narrow focus was criticized in a large study produced by the Carnegie Foundation, titled The Education of Lawyers: Preparation for the Profession of Law.[footnoteRef:4]  The cognitive focus omits other lawyering skills, such as negotiation and client counseling, and relegates other learning objectives to a back-seat, to be taken up at the end of the educational process, if at all.  While individual teachers have engaged in significant innovations,[footnoteRef:5] innovations in vocabulary have not been marshaled and advanced institutionally. Moreover, traditional vocabulary is not outcome-oriented, and permits professors to declare success without any bottom-line assessment. The only comparative measure, the bar exam, is something many professors proudly ignore, since its goals as a quality assurance mechanism are not the same as those of most law professors who are teaching a substantive law course.    [4:  William M. Sullivan et al., Educating Lawyers: Preparation for the Profession of Law (2007) (commonly referred to as the Carnegie Foundation Report).
]  [5:  See, e.g., S. Friedland, “How We Teach: A Survey of Teaching Techniques in American Law Schools,” 20 Seattle U. L. Rev. 1, 32 (1996).] 


Student Disincentives
In the traditional system governed by a single summative examination at the end of the semester, students quickly learn that their performance on the examination, not necessarily during the semester, matters.  Furthermore, it is often opaque as to what matters the most and should be prioritized in any given class.  As a corollary, students act primarily as students, as receivers of information, not as “doers” who are tasked with performing a variety of legal skills outside of dedicated courses or final examinations.  Thus, during law school, students have an incentive to become experts on exams, making outlines and reading study guides, but not necessarily anything beyond the exam focus, such as expert performers who consistently hone and refine a panoply of law-related skills.  While the traditional student orientation does provide a proxy for later law practice and other real world applications, it also permits students to create an artificial pace, where courses become sprints at the end of the semester just prior to examinations.  This permissiveness forces students to reorient themselves upon graduation and even learn for the first time how to adapt to real-world demands, particularly those requiring regular and persistent performance responsibilities. 

	Institutional Capitalization
Another impediment issue is structural, in that institutions have not given credit for and/or supported pedagogical innovation. Unless institutions put as much emphasis on teaching for advancement purposes as the institutions do on scholarship, teaching will continue to be important more in name than actuality.  Emphasis on teaching means good teaching must be rewarded monetarily and/or through other forms of valued recognition.  If it is measured, teachers will strive to achieve and meet those measurements.  Unfortunately, many institutions seem to place research and scholarship firmly ahead of teaching and pedagogy, with teaching and service serving as marginal criteria.  This message undermines countervailing messages about the importance of teaching and the corollary learning by the students.

Avoiding roadblocks to achieve a more effective legal education
New goals: contexts and pluralism
Perhaps the biggest revision of the dominant universalist culture of American legal education would occur if more contexts were added.  These contexts would serve to recognize the importance of localized culture and needs.  Such contexts would include law practice, problem solving, communication skills, the narrative thread, connections to economics, sociology and politics and more. To illustrate, if students are learning to become marathon runners, it behooves them to practice running effectively, not simply to watch others run and then analyze it. 
New frames of reference: other graduate schools
While legal education should and will keep its unique narrative in graduation education, other types of educational processes can be instructive.  Medical schools offer theory sequenced with practical application by creating intense substantive classes, followed by intensive learning by doing.  Business schools emphasize the problem method, utilizing raw problems, packaged less than the appellate case reports used in law schools.[footnoteRef:6]  Airline pilot schools use simulators to immerse students in actual experiences without the risks and dangers.[footnoteRef:7] [6:  See e.g., Elon MBA Brochure (2008), available at http://www.elon.edu/docs/e-web/academics/business/mba/mba_viewbook_2008.pdf (providing a description of the Elon MBA instruction philosophies and methods).
]  [7:  See e.g., Program Description for the Bachelor of Science in Aeronautical Science at Embry Riddle University in Daytona Beach, FL, http://www.erau.edu/db/degrees/b-aerosci.html (last viewed Mar. 4, 2010).
] 

New vocabulary: competencies and outcomes
New vocabulary can help form a new legal education discourse.  Ideas such as competencies, learning outcomes, global and sequential learning and portfolio assessment can transform the traditional field of legal education.[footnoteRef:8]  If prevailing vocabulary persists, the same concepts and sociological and status implications of that vocabulary will also prevail.  This is seen in the term “skills” courses, which are often considered distinct and secondary to “pure” substantive law courses where cognitive “legal analysis” predominates.  Also, “hard” skills, such as analysis, are often compared to “soft” skills, such as negotiation and leadership.  A pluralistic vocabulary will hopefully shuffle the existing power structures the dominant vocabulary maintains and protects.   [8:  The American Bar Association has proposed a new standard specifically dealing with student learning outcomes in law school.  See A.B.A. Proposed Standard 302. ] 

If competencies and outcomes are express objectives, they should be measured regularly, not just in a summative examination following the learning component of a course.  The use of regular measures facilitates student improvement, guiding students to perform better, and teaches students to be accountable for performance on a more consistent basis.  These evaluations could also take different forms, from written essays, to short answers, to even oral evaluations.[footnoteRef:9] [9:  Oral examinations could be used to measure “thinking on one’s feet,” particularly if the main emphasis in class is oral communication. See, e.g., Friedland, “Towards the Legitimacy of Oral Examinations in American Legal Education,” 39 Syracuse L. Rev. 627 (1988).
] 

Students as doers
By placing students regularly in the context of a doer, students are tasked to assume the mantle and role of a professional, complete with daily responsibility and accountability.  This context complements and includes experiential learning and simulations, as well as actual law practice in school. [footnoteRef:10]  The idea of doing intersects with problem-oriented methodologies, where students are tasked with solving legal problems in class, either individually or in groups.  Further, group work offers another type of “doing,” where students have to learn how to function effectively together and to advance the matter at hand in a group dynamic.  [10:  See e.g., David H. Getches, What’s New in Legal Education – Experiential Learning, Colo. Law., Apr. 2009, at 13.
] 

Specific suggestions
Given the broad reshaping of American legal education culture, some specific ideas emerge.  Modifying the first year of school to achieve specific goals in addition to cognitive legal analysis is useful.  These modifications can include an intentional focus on statutory interpretation in the first year and even during the first semester of school. Some experiential exposure to lawyering should occur in the first year of school as well, when much of the indoctrination to legal education methodology occurs.  Also, the traditional lines of demarcation of basic law courses can be reconceived and drawn with newer goals in mind, including mini experiential or active learning components, such as courthouse observations, negotiation simulations or practice voir dire examinations.

Conclusion
Roadblocks exist for improving American legal education, particularly in the current challenging global environment.[footnoteRef:11]  These roadblocks, however, can be overcome by reconceiving legal education as a pluralistic, contextual education, teaching a variety of competencies using different methodologies to achieve learning-outcomes in several skill sets.  In this reconceptualization, educational traditions can be adapted to changing times and result in creating a more effective education.  [11:  See e.g., Jonathan D.  Glater, Billable Hours Giving Ground at Law Firms,” 34 Mont. Law. 7 (2009).
] 




